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JOSEPH A. CONLEY,
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VS.
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RECOMVENDED ORDER

Pursuant to notice, an adm nistrative hearing was held in
t he above-styl ed case on February 3, 2004, in Tanpa, Florida,
before Wlliam R Pfeiffer, a designated Adm nistrative Law
Judge (ALJ) of the Division of Adm nistrative Hearings (DOAH).
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STATEMENT OF THE | SSUE

The issue in this case is whether Respondent properly
reclassified Petitioner's enploynent position from Career
Service status to Sel ected Exenpt Service status.

PRELI M NARY STATEMENT

On July 29, 2003, Respondent advised Petitioner that his
position of enploynent with the State of Florida was being
reclassified from Career Service status to Sel ected Exenpt
Service status in accordance with the Service First initiative
Chapter 2001-43, Laws of Florida. Petitioner tinely filed a
petition challenging the reclassification, and a final hearing
was hel d before the undersigned on February 3, 2004, in Tanpa,
Fl ori da.

At final hearing, Petitioner appeared pro se and testified
on his own behalf. Petitioner introduced Conposite Exhibit 1
whi ch was received into evidence. Respondent presented the
testinony of Patty Roberts, Roseann Liriano, Nancy Levy, and
Janmes Saxon. Respondent introduced Conposite Exhibits 1
t hrough 6 which were received into evidence. The one-vol une
Transcript of the final hearing was filed with DOAH on March 16
2004. Respondent tinely filed its terse proposed reconmended

order on March 16, 2004, which was carefully consi dered.



FI NDI NGS OF FACT

1. In 2001, the Florida Legislature enacted a substantia
revision to Florida's civil service systemcomonly referred to
as the "Service First" initiative. See Ch. 2001-43, Laws
of Fla. Anong the significant changes, the revision redefined
t he paraneters of the Sel ected Exenpt Service classification for
public enpl oyees. 1In essence, the Sel ected Exenpt Service
classification was expanded to i nclude nost of the supervisory
| evel enpl oyee classifications which had previously been
identified as part of the Career Service classification.

2. The statutory changes brought about by the Service
First initiative becane effective on May 14, 2001. 1Id. at 15.
3. Petitioner was enpl oyed under the Career Service
classification by the Departnment of Children and Family Services

since 1990, and served as a Public Assistance Speciali st
Supervi sor, position nunber 64817, in the Suncoast Region.

4. In light of Section 110.25(2)(x), Florida Statutes
(2003), Respondent reclassified Petitioner's Career Service
position to Sel ected Exenpt Service status in July 2003.

5. Petitioner's Career Service position description
remai ned unchanged when it was reclassified to Sel ect Exenpt
Service status. The position description specifically

identifies supervisory responsibilities and states:



Duties and Responsibilities: This is a

pr of essional position primarily responsible
for the supervision of a public assistance
unit for determning the initial and ongoi ng
eligibility of applicants for progranms such
as Food Stanps, Medicaid, ICP, OCSS, Wiiver,
et c.

6. More specifically, pursuant to the witten position
description, the Public Assistance Specialist Supervisor is
required to "supervise the appoi ntnment and case nanagenent
systent to ensure that subordinates are correctly processing
applications. The position is responsible for evaluating al
schedul ed work and appropriately reassigning work.

7. In addition, pursuant to the position description, the
supervi sor shall analyze work reports provided by subordinate
enpl oyees, educate staff, schedule case reviews wi th supervised
enpl oyees, and conduct nonthly conferences with each enpl oyee.
The supervisor is obligated to review their perfornmance,
identify their strengths and weaknesses, and provi de supervisory
assi stance in achieving acceptabl e standards. The supervisor is
required to prepare witten eval uations, conduct staff neetings,
and devel op in-service training for under achieving enpl oyees.

8. Petitioner's actual duties and work-1oad were
consistent with the witten position description. Petitioner
i nterviewed applicants and reconmmended candi dates for job

vacancies in his area. He supervised subordi nates, recommended

and | evied appropriate corrective action, and organi zed and



distributed work. Petitioner set organizational goals,

noti vated enpl oyees, trained and devel oped their technical
skills, resolved enpl oyee probl ens, and inpl enented perfornmance
and quality control standards.

9. Petitioner was responsible for ensuring that the staff
assigned to himmai ntained at | east a 90 percent accuracy rate
on case reviews processed and a 96 percent processing rate on
unit assigned client applications.

10. Petitioner admts that his supervisory duties consuned
nost of his tine. He acknow edges that client interviews were
not part of his normal duties and concedes that he regularly
supervi sed enpl oyees, provi ded feedback to enpl oyees, and
performed evaluations. |In addition, he agrees that his
recommendat i ons regardi ng discipline were usually foll owed.

11. Petitioner routinely led staff neetings with his
subordi nates and frequently met with themindividually. He
controll ed work-fl ow and nmade changes as he deened appropriate
within his department. Petitioner admits that he functioned as
t he supervisor in an area that was distinct and separate from
the other units.

12. The evidence presented at hearing establishes that
Petitioner's witten and actual duties were supervisory in
nature, and he spent the majority of his time perform ng those

duti es.



CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs pursuant to Sections 120.569 and 120.57(1), Florida
Statutes (2003).

14. Although neither party addressed the issue of burden
of proof, Respondent is seeking to change Petitioner's existing
status quo and reclassify his enploynent position from Career
Service status to Sel ected Exenpt Service status. Hence,
Respondent has the burden of proving its claimby a

preponderance of the evidence. See Florida Departnent of

Transportation v. J.WC. Co., Inc., 396 So. 2d 778, 788 (Fla.

1st DCA 1981); The Board of Trustees of the Northwest Florida

Community Hospital v. Departnent of Managenent Services, 651

So. 2d 170 (Fla. 1st DCA 1995)("1n accordance with the genera
rul e, applicable in court proceedings, 'the burden of proof,
apart fromstatute, is on the party asserting the affirmative of
an i ssue before an adnministrative tribunal.'"); Balino v.

Departnent of Health and Rehabilitative Services, 348 So. 2d 349

(Fla. 1st DCA 1977); 8§ 120.57(1)(j), Fla. Stat. (2002)("Findings
of fact shall be based upon a preponderance of the evidence,
except in penal or licensure disciplinary proceedi ngs or except

as otherw se provided by statute, and shall be based exclusively



on the evidence of record and on matters officially
recogni zed.").

15. Pursuant to Subsection 110.205(2)(x), Florida Statutes
(2003), enpl oyees exenpt from Career Service status include:

supervi sory enpl oyees who spend the majority
of their time comrunicating wth,

notivating, training, and eval uating

enpl oyees, and planning and directing

enpl oyees' work, and who have the authority
to hire, transfer, suspend, lay off, recall,
pronote, discharge, assign, reward, or

di sci pl i ne subordi nate enpl oyees or
effectively recommend such action, including
al | enpl oyees serving as supervisors,

adm ni strators, and directors.

16. Respondent sufficiently proved that Petitioner spent
the majority of his tine notivating, training, evaluating, and
directing enpl oyees’ work. Furthernore, Respondent adequately
denonstrated that Petitioner had the authority to hire and
di sci pli ne subordi nate enpl oyees or effectively recomend such
action. Based upon the evidence, Respondent properly
transferred Petitioner's Career Service position of Public
Assi stance Speci alist Supervisor to the Sel ected Exenpt Service
st at us.

17. \While Petitioner seened to suggest that the Florida
Legi sl ature | acked the authority to unilaterally, retroactively,

and statutorily rescind his existing property right of

enpl oyment within a protected cl ass, the undersi gned does not



have the jurisdiction to deternmine the constitutionality of the

statute.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Respondent enter a final order approving
Petitioner's reclassification.

DONE AND ENTERED t his 31st day of March, 2004, in

Tal | ahassee, Leon County, Florida.

M%//V

WLLI AM R PFElI FFER

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 31st day of March, 2004.
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Joseph A. Conley, Jr.
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Departnment of Children and
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9393 Fl orida Avenue, Room 902
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Maria N. Sorolis, Esquire

Allen, Norton & Blue, P.A.

324 South Hyde Park Avenue, Suite 350
Tanpa, Florida 33606

M chael Mattinore, Esquire
Al len, Norton & Blue, P.A
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Paul Fl ounl acker, Agency d erk
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Tal | ahassee, Florida 32399-0700

Josi e Tomayo, Ceneral Counse
Departnment of Children and
Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.



